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Statement.

The bill of exceptions in this case shows but a small por-

tion of the evidence given upon the trial.

Defendant, in his answer, admits that the trees taken

from plaintiff's lands were of the value of thirty-five cents

per one thousand feet, and he admitted and justified his

cutting of all of the timber described in the complaint un-

der the mineral act, as set forth in plaintiff's brief.

The instructions given by the Court covered all the is-

sues raised by the pleadings, including the affirmative de-

fense of the defendant. All of the instructions given by

the Court are not inserted in the bill of exceptions. The

principal portion of the charge of the Court, however, is

given, and the only exception thereto is in the following
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language: "To which instructions of the Court, and each

of them, counsel for plaintiff duly excepted, which excep-

tions were by the Court allowed." (Trans, bottom of p.

54.)

Counsel for plaintiff also presented a series of requests

for instructions, embodying the entire law of the case

from the view point of plaintiff. These instructions cov-

ered separate and independent subjects and were refused

by the Court. The only exception to the Court's refusal

is in the following language : "Which requested instruc-

tions upon the part of the plaintiff and each and all of

them, the Court refused to give to the jury, to which rul-

ing of the Court, refusal to give each and all of the re-

quested instructions, the counsel for plaintiff then and

there duly excepted, which exceptions were by the Court

allowed." (Trans, p. 59.)

The transcript, at page 55, shows, among other things,

that the Court instructed the jury that the burden of

showing that the lands from which the defendant cut the

timber are mineral lands within the meaning of the law

devolves upon the defendant, and that within the mean-

ing of the law as given by the Court.

The bill of exceptions also stipulates, at page 59, that

it is not the intention, "by this bill of exceptions, to raise

the question of defendant's compliance with the rules of

the Secretary of the Interior prescribing the diameter of

the trees that may be cut, or the rule oroviding for the

utilization of the trees and the disposition of the tops and

other refuse."

The evidence introduced by the defendant shows that

defendant entered upon the lands described with the hon-

est belief that they were mineral lands, within the inter-

pretation theretofore given said act by the courts and the
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Department of the Interior. The testimony showed de-

fendant's intimate knowledge of said land on account of

his having lived and mined in its immediate vicinity for

a good many years, at one time having made a personal

examination thereof. (Trans, pp. 28 and 29.)

The record further shows that this timber was cut at

intervals along the Middle Fork of the Payette River. The

lands upon which the alleged trespasses were committed

are shown upon defendant's Exhibit "B." The first tract

shown upon this map is Section 4, Township 9 North,

Range 4 East. This tract of land is situated near Mc-

Bride's place, just west of the Middle Fork of the Payette

River, adjoining Warm Spring Creek. The testimony

shows old placer workings in its immediate vicinity.

The next cutting was done in Sections 22 and 14, Town-

ship 10 North, Range 4 East. Since this trespass is al-

leged to have been committed, a large number of timber

entries and some homestead entries have been made in the

immediate vicinity of these lands, but the record shows

that all or nearly all of them were made after the removal

of the timber.

The next tract of land is in Sections 28 and 32, in Town-

ship 11 Nortb, Range 5 East. Here the testimony shows

that the river runs through a deep canyon with precipi-

tous banks.

The record further shows that the lands situated upon

Sections 14 and 22, Township 10 North, Range 4 East,

from which timber was removed, are at the northerly ex-

tremity of what is called Garden Valley. That this valley

is bounded on the west by the range dividing the waters of

the North Fork of the Payette River and the Middle Fork,

on the east by the range dividing the waters of the Middle

Fork and the South Fork, and on the south by the Quartz-



burg or Boise Basin range, which is on the south side of

the Middle Fork of the Payette River, the valley proper

consisting of two parts, one extending from their conflu-

ence up the Middle Fork to about Section 14, in Township

10 North, Range 4 East, the other extending easterly up

the South Fork.

The testimony further shows that this valley has been

formed and is covered with a wash from the hills flowing

from all directions, the valley being entirely. surrounded

by high ranges.

It was shown upon the trial that all of the land from

which timber was cut contained mineral in more or less

quantities. The witness Easley (p. 32 of the trans.) de-

scribes his investigations as to the mineralization of the

particular land from which the timber was cut. He tes

titled that he examined practically all of the ground from

which the timber was cut, that he found placer gold upon

the lands where the timber was cut; that there was crys-

talized quartz float all over the country; that the timber

in Sections 14 and 22, Township 10 North, Range 4 East,

was cut in the ravines coming down from the range, and

that he also found quartz mineral rock.

Lee Bunch, a witness for defendant, testified that a

mine was opened up on the north side of the LoDg Valley

range, four to six miles back of McBride's place, and

that he had traced the course of the vein two miles east,

within two and one-half miles of the Middle Fork. This

distance and direction carried him within a short dis-

tance of Section 4 in Township 9 North, Range 4 East.

That he had found there indications of gold and silver-

bearing quartz. He further testified (trans, p. 35) that

he had prospected on the Middle Fork above McBride's

place in the vicinity of where this timber was cut, at what



was called Hard Scrabble; that he found that other par-

ties had been there ahead of him and had located a vein

within 300 feet of where the logs were cut; "that he saw

quartz bearing gold, silver and copper." His testimony

further shows that, "as to the general character of the

country along the Payette River from the point where the

timber was cut down to and below DeChambeau's place

there was quartz and granite graval, and in different

draws he found quartz; * * * that he prospected * * *

on Warm Springs Creek and found mineral there."

James H. Hawley, another witness for the defendant,

testified that he had made an examination of the Middle

Fork of the Payette River in the vicinity of where the

timber was cut. Witness stated lhat the land along the

west side of the river he would Cull mineral lands, such

lands as would indicate to a prospector that there might

be something there worthy of search. (Trans, p. 39.)

J. N. DeChambeau, another witness for defendant, tes-

tified as to the location of a quartz ledge in Section 22.

near where he did the logging for defendant. (Trans, p.

40.)

J. C. Ballenger, another witness for defendant, testi-

fied "that he had prospected the ground where the timber

was cut to determine the mineral character of the ground."

(Trans, p. 41.) This witness further testified that the

character of the country above the Warm Springs was

rough and mountainous with strep hills; "we prospected

all along the river, the bed of the river and the creeks.

I panned prospects all along there and found gold close

up to where the upper cutting was done. Sometimes we

would get a few colors, sometimes more; I prospected all

along where the upper cutting was done, the river bed and

the ground, and found placer gold in all of them. I
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found evidence of quartz float in the streams coming down

from the mountains. We prospected in two or three places

near the DeChambeau ranch—on the creek bank on the

bench land—and prospected the gulch where the water

had come in from above; did this prospecting right in

the vicinity of where he did the cutting and found gold

there in more than one place. * * * I have prospected

every gulch and ravine along the river and found gold in

every gulch I prospected except one. I prospected where

Tucker did the cutting and found placer gold and float

all through the country." Witness further stated that he

had prospected where other parties cut for the defendant;

that he found a quartz ledge on the east side of the river

and found quartz float all over the country. That he

prospected the ground west of McBride's place, close to

the vicinity of Warm Springs Creek, and that he found

fair prospects of placer gold. This was up Warm Springs

Creek where the cutting was done in Section 4, Township

9 North, Range 4 East.

Brief op Argument.

1st. Plaintiff's pretended exceptions to the charge of

the Court, or that portion thereof set forth in the bill of

exceptions, is insufficient to authorize this Court to con-

sider said exceptions:

a. Because the exception taken is a blanket exception,

not pointing out specifically the particular portion of the

charge excepted to.

b. Because the bill of exceptions fails to show that the

exception was taken before the jury retired.

2nd. The exceptions taken to plaintiff's request for

instructions, which were refused by the Court, are not

sufficiently specific to justify consideration thereof by this

Court ; and because they fail to point out the specific por-



tion of the requested charge to which the exception was

taken.

3d. No error was commited in admitting the testi-

mony of defendant Coughanour and the witness Lee

Bunch, the admission of which is assigned by . plaintiff

and appellant as error; and no injury could have resulted

to plaintiff from the admission of this evidence, because

the jury in its verdict necessarily found that the land was

non-mineral land.

4th. The Court properly instructed the jury as to

what are mineral lands under the Act of June 3, 1878.

5th. The Court properly rejected appellant's request

for instructions.

In the United States vs. Van Winkle, 113 Fed. Rep.

903, this Court refused to consider exceptions of the

plaintiff taken to the charge of the Court, because the

instructions excepted to were not embodied in the bill

of exceptions. In this case the instructions excepted to

embrace practically the entire charge of the Court, and

the exception thereto is taken by a general exception at

the close in the following language: "To which instruc-

tions of the Court, and each of them, counsel for plain-

tiff duly excepted."

This exception is similar to the exception involved in

Price vs. Pankhurst et al., decided by the Circuit Court of

Appeals of the Eigth Circuit and reported in the 53d Fed-

eral Rep. 312.

Rule 10 of the Circuit Court of Appeals of that Circuit

is the same as Rule 10 of this Court upon the same subject.

In that case the exception to the charge was in the fol-

lowing language: "To the giving of which said instruc-

tion the defendant specifically objects and excepts, and

prays that his exception be duly noted of record; said
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exception being to the whole of said instruction, and each

and every charge thereof."

As to the sufficiency of this exception, the Court says

"The rule is well settled that, if the entire charge is ex-

cepted to in gross, and any portion of it is sound, the ex-

ception can not be sustained."

Citing Beaver vs. Taylor, 93 U. S. 46.

Moulor vs. Insurance Co. Ill ILJ5. 337.

In the latter case Justice Harlan, speaking for the

Court, said, when referring to plaintiff's rejected instruc-

tions: "Those instructions, although separately

numbered, seem to have been presented as

one request and the exception was general as

to the action of the Court in respect of them all. If it

was intended to save an exception as to distinct propo-

sitions embodied in the instructions, the attention of the

Court should have been directed to the specific points con-

cerning which it was supposed error had been committed.

As some of the plaintiff's instructions were properly over-

ruled, we ought not under the general exception taken to

reverse the judgment merely because, in the series pre-

sented as one request, there were some which ought to

have been given."

The proposition above stated also concludes considera-

tion of plaintiff's attempted exception to the charge re-

quested by plaintiff and refused by the Court. These re-

quested instructions embodied a charge upon the entire

law of the case from the standpoint of plaintiff; the'ex-

ception, however, in the language of the exceptions above

quoted, was general and not specific, to the refusal to

.-.rive the entire charge rather than any specific portion

thereof.

The case of Thied vs. People et al. 16 Sp. Kpt, pp. 66
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and 67, is in point upon both of the attempted excep-

tions above referred to. In the latter case the defendant

requested a series of instructions in twenty-two para-

graphs ; they were by the Court refused as a whole, except

as given. The exception of the defendant was- "to the

refusal of the Court to give the instructions requested by

the defendant," numbering each request in the exception.

As to the sufficiency of these exceptions the Court says:

"Such an exception is insufficient to compel an examina-

tion of each separate instruction. It is enough that any

one of the series is erroneous. In Beaver vs. Taylor, 93

U. S. 46, 54, this precise question was presented and the

Court said : 'The entire series of propositions was pre-

sented as one request, and if any one proposition was un-

sound, an exception to a refusal to charge the series can

not be maintained.'

"

Several exceptions were taken, or attempted to be taken,

to the charge of the Court upon the subject of malice, de-

liberation, premeditation, etc. Referring to these specific

exceptions the Court said: "It may well be doubted

whether these exceptions are sufficiently explicit to call

the attention of the Court to the precise matters com-

plained of. Beaver vs. Taylor, 93 U. S. 43, 55, in which

this Court observes: 'It is not the duty of a judge at

the Circuit Court or of an appellate court, to analyze and

compare the request and the charge, to discover what are

the portions thus excepted to. One object of an exception

is to call the attention of the Circuit Judge to the pre-

cise point as to which it is supposed he has erred, that

he may then and there consider it and give new and dif-

ferent instructions to the jury, if in his judgment it should

be proper to do so.'
"

Citing Allis vs. United States, 155 U. S. 117.

Mississippi Valley Co. vs. Pace, 158 U. S. 36.
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In Block et al. vs. Darling, 140 U. S. 238, the Supreme
Court, speaking through Mr. Justice Harlan, said: "An
exception, 'to all and each part' of the charge gave no

information whatever as to what was in the mind of the

excepting party, and therefore gave no opportunity to the

trial court to correct any error committed by it."

In Western Assurance Co. vs. Polk, 104 Fed. 650, the

Circuit Court of Appeals of the Eighth Circuit again

passed upon the same question, the exception to the charge

of the Court being in the following language : "To which

charge of the Court and each and every part thereof plain-

tiff at the time excepted." And upon the question involv-

ing this exception, the Court says : "It is common learn-

ing that such a general exception as this to the entire

charge of the Court is of no avail if any part of the charge

is good law."

The authorities seem to be almost without number upon

this subject, and if we understand the rule deducible

therefrom the charge of the Court will not be held erron-

eous upon a general exception thereto, or to each and all

of the instructions given, unless each and every proposi

tion contained in the charge is erroneous. Neither will an

appellate court hold that the trial court was in error in

refusing to give a series of requested instructions under

such a general exception if any one of such instructions is

erroneous or improper for the given case. This is the

most liberal view of the authorities that can possibly be

conceded to plaintiff in error. Under many of the au-

thorities we think this Court could properly refuse to con-

sider these exceptions even to the extent above conceded.

We have, however, no doubt about the correctness of

the charge of the trial court, as well as its refusal to give

each and all of the instructions requested by plaintiff.
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Appellant assigns as error the admission of certain tes-

timony, over plaintiff's objection, of the defendant Cough-

anour, also the refusal of the Court to strike out certain

testimony of the witness Lee Bunch.

The testimony of the defendant Coughanour involved in

this assignment of error is at the bottom of page 30 of the

transcript. In the assignment of error, appellant, re-

ferring to this testimony, says: "That the trial court

erred in permitting the witness W. A. Coughanour, for

the defense, over the objection of plaintiff in error, to

testify in substance as to the general character of the

country in the vicinity of Garden Valley," etc.

In reference to this subject, the record shows the fol-

lowing question and objection (trans, p. 30) : "Hereupon

counsel for defendant asked witness if he knew of his

own knowledge anything about the location or existence of

mineral in the range between the Middle Fork of the Pay-

ette River and the South Fork." The objection to this

question was "upon the ground that it had not been shown

by the testimony that it had any connection with the lands

described in the complaint and from which the timber

was cut."

The record throughout shows that this timber was cut

in the upper end of Garden Valley on the Middle Fork

of the Payette River and on both sides thereof. The as-

signment of error locates the lands involved in this objec-

tion as in Garden Valley, and it was a matter of vital im-

portance to the defendant that he should be permitted to

show his knowledge as to the mineralization of that sec-

tion of country. His only defense was the mineral char

acter of the land, and it was a matter of vital importance

to this defendant that he should be permitted to testify

to everything of his own knowledge relating to that min-
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eralization. The question objected to did not call for the

information set forth in appellant's assignment of error.

In the question objected to, and to which the exception

was taken, the witness was simply asked if he knew any

thing of his own knowledge about the location or existence

of mineral in one of the ranges forming the boundary

of this valley. This question was excepted to and the

exception was overruled. Thereafter, and without any

exception or objection, the witness proceeded to state what

he knew about such mineralization. "That he only knew

of the existence of mineral there from the general charac-

ter of the country; that he knew that mining had been

done; that the bed rock was bare of gravel deposits and

material that had been moved was in such quantities that

no man would do it unless he received pay for it; that

he never saw a country he would sooner prospect than

he would the great gravel beds of the Basin; that he did

not prospect the ground, but believed it was a mineral

country." There is no exception to any portion of this

testimony, and if there had been an exception it would

have been error to have rejected it under the issue ten-

dred by defendant that he cut the timber involved from

public mineral lands. Another issue tendered by the de-

fendant was his bona fides in cutting said timer under

the belief that he was cutting the same from mineral

land. If it should finally appear that the land was not

mineral land the evidence was material, in determining

whether or not the defendant was a willful or an inno-

cent tresspasser upon such lands, because if a willful

trespasser he was liable for the full value of the timber

at the time of commencing suit ; if an innocent tresDasser

he was liable only for the value of the standing timber.

United States vs. Van Winkle, supra.
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Appellant also assigns as error the action of the trial

court in overruling plaintiff's motion to strike out the

testimony of the witness Lee Bunch. The briefest exami-

nation of this record will show the correctness of the

ruling of the Court. The testimony of Lee Bunch- (trans,

pp. 33 and 34) commenced with a general statement as

to his long operation as a miner near Garden Valley; he

gives a description of the country surrounding Garden

Valley, including its topography, and the general for-

mation of Garden Valley proper and shows how it i?

surrounded with mountains. After this general descrip-

tion of Garden Valley and the surrounding hills, witness

made the statement "that he had prospected from four

to six miles west of where the timber was cut." (Trans,

p. 34.) Thereupon, "counsel for plaintiff moved to strik(

out the whole of the testimony of the witness for the

reason that it did not show the character of the land r

upon which the timber was cut, which motion was by

the Court denied" and the ruling is here assigned as error.

Appellant has made no argument in support of this

assignment, and we will assume that he has intended to

abandon the same, because the correctness of the ruling

is too apparent to warrant further consideration.

Again, there could have been no possible error in the

admission of the testimony of both Coughanour and Bunch

as to the mineral character of the land, because the jury in

finding against the defendant evidently found that the

land was non-mineral, because if the land had been min-

eral there could have been no other verdict under the

instructions and the evidence than a verdict for the de-

fendant.

United States vs. Van Winkle, 113 Fed. 904.
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The Court properly instructed the jury as to what are

mineral lands under the act of June 3d. 1878.

The instructions given by the Court were in strict har-

mony with the decision of this Court in the United States

vs. The Basic Company, 121 Fed. 504, and, if we under-

stand the brief of appellant, it is admitted that the de-

cision in the latter case "is the law of this case at pres-

ent," and appellant further says in its brief, "we assume

that the Court will adhere to its construction of the law

as given in that case." The only distinction in the ap-

plication of the law as laid down in the Basic Company

case and the case at bar as contended for by appellant

applies to the introduction of the testimony of the de-

fendant Coughanour and the witness Lee Bunch, and in

no way applies to the instructions given by the Court.

We have already shown that there was no error in the

admission of the testimony of defendant Coughanour and

overruling the motion of appellant to strike out the tes-

timony of the witness Bunch.

But, while the appellant has conceded that the case of

the United States vs. The Basic Company, supra, is the

law of this case, yet a lengthy argument has been pre-

sented against such a construction of the mineral act. The

purposes of this act are distinctly and clearly set forth

in the case of the United States vs. The Basic Company,

supra. In that case the law is carefully reviewed in con-

nection with the purposes sought to be obtained by Con-

gress through the passage of the act, and upon the ques-

tion herein involved this Court said: "In the case of

Frank P. Hardin et al. 1 Land Dec. Dept. Int. 607, the

Secretary of the Interior discussed the scope and pur-

pose of the act of June 3, 1878, and referred to the fact

that prior to 1878 it was the custom in all the mining
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regions of the United States for the inhabitants to ap-

propriate the timber on government lands for domestic

purposes ; that cities and towns, with churches and school

houses, had been built with the timber so taken from the

public lands ; and that the act of June 3, 1878, was passed

to establish by positive enactment a right claimed and

exercised without interference on the part of the* govern-

ment for a period of about 30 years. This broad con-

struction of the act was given as instruction for the guid-

ance of the officers of the Land Department in the en-

forcement of the provisions of the act, and in justifica-

tion of this broad construction the Secretary said : 'If the

timber is cut, having reference to the rules established

by the department as to size, etc., no complaint ought to

be made.' We agree with the Secretary that this con-

struction of the act is in harmony with its evident pur-

pose, and is not open to serious objection, if the rules and

regulations of the Land Department are observed and en-

forced. It has been the policy of Congress to develop the

mineral resources of the country, and provide practical

legislation to that end, placing only such restraint upon

the settler and mineral explorer as would provide against

waste and destruction. The act under consideration is*

part of this legislation, and, in our opinion, should be

construed with reference to the conditions prevailing in

the mining regions requiring that the taking of timber

for mining and domestic purposes should not be restricted

to lands known to contain minerals in paying quantities,

but should include such adjacent lands as, under all the

conditions, would not be deemed to be subject to entry

under any of the laws of the United States except as min-

eral lands; this right or privilege being exercised under

such regulations as will preserve the timber for the bene-
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fit of the inhabitants engaged in or connected with the

mining industry. The District Court for the District of

Colorado in United States vs. Edwards, 38 Fed. 812, and

the Circuit Court for the District of Nevada in United

States vs. Richmond Mining Company, 40 Fed. 415, have

similarly construed the act in question. No adverse con-

struction of the act appears to have been given by any

of the Federal Courts. Nor has the Secretary of the In-

terior changed his ruling with respect to this feature of

the act. The evidence in this case shows that most, if

not all, of the land from which the timber was cut was

classed mineral by the miners in that vicinity and in the

return of the Surveyor General. The instruction of the

trial court with regard to the character of the land and

the meaning of the act was not, therefore, in our opinion,

open to objection."

These authorities quoted seem to be in line with the

definition of the term "mineral lands" as interpreted by

the Interior Department, in its application to this act,

soon after its passage. This rule is as follows (1st L. D.

698) : "Where the lands are situated in districts of coun-

try that are mountainous, interspersed with gulches and

narrow valleys, and minerals are known to exist at differ-

ent points therein, such lands, in the absence of proof to

the contrary, will be held to be mineral in character; but

where there are extensive valleys, plains or mountain

ranges, and no known mineral exists the land may be con-

sidered and treated as non-mineral."

In this connection, we wish to call particular attention

to the rule of Secretary Teller referred to by the Court in

the above entitled case, and reported in the First Land

Decisions at 607. We quote at length from this decision,

because the then Secretary of the Interior was a member
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of the Senate at the time of the passage of the act of

June 3, 1878, and was closely connected with said legis-

lation. In deciding the case before him, among other

things the Secretary said:

"The act of Congress, approved June 3, 1878, entitled

'An Act authorizing the citizens of Colorado, Nevada and

the Territories to fell and remove timber from the public

domain for mining and domestic purposes, clearly author-

izes the cutting of timber on the mineral lands of the

United States for domestic use. It does not appear that

Peter Bye or any other of the parties complained of, cut

the wood for transportation from the Territory, and if cut

to be used in Dakota it is clearly for domestic use. It has

been alleged that the act of June 3, 1878, does not apply to

persons cutting timber on the mineral lands for sale, and

that to enable any person to have the benefit of that act,

he must cut the timber for his personal use, and not for

sale. Such a construction defeats the very intent of the

act, which was to allow the settler on the mineral lands

to have the benefit of the timber thereon growing for use

within the Territory or State where it grew. It can not

be supposed that Congress intended to say by that act to

the inhabitants of the mineral regions, that while they

might go on the lands of the United States and cut tim-

ber for their own use, yet they could not employ others

to cut timber for them, or purchase it of those who had

cut and prepared it for use.

"Large and prosperous communities had settled on thr

mineral lands of United States by and with the consent of

Congress. Statutes had been passed declaring such occu-

pation lawful, and provisions were made for securing title

to mines that should be discovered and improved on such

lands. Yet no provisions had been made by which ti-
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tie could be made to the timber growing on such land until

a mine had been discovered thereon. To have restricted

the inhabitants to the use of such timber as should be

found on the mineral claims alone would have been folly,

for in many instances mineral claims are destitute of tim-

ber. Whole mining districts are frequently compelled to

procure their supply outside of their districts, either be-

cause of timber in such districts had been cut off, and

used, or because the district was without timber when

first settled. The area of territory occupied by actually

located mineral claims is entirely too small to supply

the communities with timber from such claims alone; and

so it became a necessity to appropriate the timber on

government lands, in the absence of law authorizing the

purchase of either the timber or the land on which it grew.

From the first settlement of the mineral regions to 1878,

such had been the custom of miners in all the mineral

regions. Cities and towns with churches and school

houses had been built with the timber so taken from the

public lands. Appeals had been made to Congress from

time to time to provide by law for securing the title to

the timber on the mineral lands. Congress, with the wise

policy of keeping the mineral lands of the United States

open to further exploration and occupation, had declined

to pass any law by which the timber on such lands could

be monopolized by speculators and capitalists. Wood-

choppers and lumbermen had, from the first settlement of

the mineral regions, cut from the mineral lands, wood,

mining timbers, lumber for building, and sold the same

to those who could not or did not wish to cut such tim-

ber for their own use. It was practically impossible for

the mill men, the miners, and other inhabitants of the

country to go out and fell the trees that were to be used
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to build their mills, timber their mines, or supply their

families with fuel. About the time of the. passage of the

act of 1878 it was alleged that such cutting was in viola-

tion of law, and ought not to be allowed. To have pre-

vented such cutting would have compelled the abandon-

ment of nearly, if not quite, all the mineral regions of

the States and Territories named in the act. The act was

passed to establish by positive enactment a right claimed

and exercised without interference on the part of the gov-

ernment for a period of about thirty years, and the con-

struction heretofore given to it by this department has

defeated the purpose of the act, and has not been of ad-

vantage either to the government or the people residing

on such mineral lands.

"The great object of the governmental supervision of

the cutting of timber in those States and Territories ought

not to be to compel payment for timber so cut, but to

prevent tmnecessary waste, the cutting of the small trees

tinder the size prescribed by the department, and to pre-

vent waste by fires and other means."

This Court, in the case of Northern Pacific Kailway

Co. vs. Soderberg, in October, 1900, 104 Fed. 427, had

occasion to construe the terms mineral lands as used un-

der the Act of Congress. In this case it was held that,

"contemporaneous construction of the word 'mineral' by

the executive officers whose duty it was to construe the

land laws is, in a case of ambiguity, of persuasive force."

Citing United States vs. Moore, 95 U. S. 760.

In the instructions requested bv plaintiff the govern-

ment now seeks the establishment of a new doctrine in

its application of the Act of June 3, 1878.

For more than 25 years, Congress and the Executive
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Department of the government charged with the admin-

istration of this law has recognized the rights of millmen,

bona fide resident citizens of the State or Teritory to cut

and remove timber from mineral lands for the purposes

specified in the act. At times futile attempts have been

made to secure the repeal of this act ; at times the depart-

ment charged with its administration has recommended

its repeal, and as often as it has been recommended Con-

gress has refused to act upon the recommendation.

Throughout all the mining States during all of this time

the right of millmen has been recognized to cut and re-

move the timber for the use of the miner, the agricultural-

ist and for general building and domestic purposes. With-

in a few years past the act of June 3, 1878, which author-

ized the entry of timber lands in California, Oregon, Ne-

vada and the Territory of Washington has been extended

to the States included in the act involved in this appeal.

Since that time the government surveys have been ex-

tended, timber lands have been acquired in enormous

quantities thereunder by extensive syndicates, and an

attempt is now made for the first time in the history of

this legislation or the judicial or executive construction

of this act, to accomplish by judicial decision what Con-

gress has repeatedly refused—the repeal of this act. We
say repeal of this act, because if it is held that the bona

fide lumberman and millman may not cut and remove

timber from mineral lands for the use of the miner, the

agriculturalist and for general building and domestic

purposes, the act in effect becomes at once inoperative and

of no effect, because it would then apply only to the agri-

culturalist who lived next to the timber line and to the

miner only who is enabled to furnish and supply his own

milling plant.
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This act should be construed in view of the conditions

existing at the time of its passage and the evident pur-

poses of Congress in its enactment. There should, how-

ever, be no hesitation in sustaining the action of the trial

court upon this proposition.

Lengthy argument has been prepared urging the power

and authority of the Secretary of the Interior to establish

rules limiting the cutting and removal of the timber to

those bona fide citizens actually using it for the purposes

contemplated by the act. It is not claimed by appellant

in its brief that any specific authority has been given for

the promulgation of the rule involved. Upon that point,

appellant in its brief says: "We admit that authority

has not been given in express terms, but it has been given

by implication," and in support of its contention relies

upon the general supervisory powers conferred upon the

Secretary of the Interior by Section 441 of the Revised

Statutes. This provision is as follows: "The Secretary

of the Interior is charged with the supervision of the pub-

lic business relating to the following subjects: * * * * *

"Second. The public land, including mines."

Under the power conferred by this act the Secretary

of the Interior seeks to invalidate and render ineffective

the beneficient provisions of the Act of Congress involved

in this case.

Upon the power of the Secretary to adopt certain of

the rules in force prior to 1900, Judge Knowles, in United

States vs. Mullen Fuel Co. 118 Fed. 665, said : "Compli-

ance with such rules and regulations as the Secretary of

the Interior had power to make and adopt is necessary in

order to give a license to cut trees, and this license and

all the facts necessary to constitute this license, should

be specially set forth in the answer. * * * The Secretary
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of the Interior passed beyond the authority given him by

the statute, and in his rules and regulations has under-

taken to describe the land from which timber may be cut,

and designated it as 'strictly mineral.' What is meant

by this description we are not enlightened by any judic-

iary authority. If there is any difference between mineral

land and strictly mineral land we have not been in-

formed."

And, again, on page 666, the Court said: "It is not at

all certain what power was granted to the Secretary of

the Interior to make rules and regulations for other pur-

poses than the protection of timber upon the public do-

main and the undergrowth growing thereon. The statute

giving the right to cut timber upon the public mineral

lauds of the United States is one which concerns the pub-

He good and the general welfare; it pertains to the citi-

zens and bona fide residents of the States and Territories

named therein, and should be liberally construed. (1

Suth. St. Const. Sec. 408.) It is not to be supposed that

Congress intended to give the Secretary of the Interior

the power, by rules and regulations, to annul or limit

its effect."

Under the express provisions of the act any person oth-

erwise qualified was permitted to fell and remove timber

for the different purposes prescribed in the act. These

persons were authorized and permitted to remove this

timber from any of the mineral lands in any of the States

and Territories enumerated in the act, subject only to

such rules and regulations as the Secretary of the In-

terior might prescribe for the protection of the timber

and of the undergrowth growing upon such lands and for

other purposes.

Under the clause, and for other purposes, the appellant
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now seeks to limit, by regulations, not only the parties

who may exercise the right but also the character of the

lands upon which the right may be exercised. It has

never even been suggested by any court that the super-

visory power of the Secretary of the Interior goes to the

extent of nullifying any portion of a statutory provision.

The case of United States vs. Dastervignes, 118 Fed.

191/, cited by counsel, has no application to the case at

bar, because the regulations involved in that case were

made under a statute which fully justified the regulation

involved, and the section conferring this power upon the

Secretary of the Interior was as follows: "And he may
make such rules and regulations and establish such ser-

vice as will insure the objects of such reservations, name-

ly, to regulate their occupancy and use and to preserve

the forests thereon from destruction."

It was not necessary in that case to claim the exercise

of the power of regulation under Section 441 of the Re-

vised Statutes, because the statute involved practically

gave it for the very purposes contemplated by the regula-

tions.

In this connection we think it well to review the treat-

ment of this subject by the Interior Deoartment since

the passage of the law. We have already quoted from the

decisions and regulations promulgated by the Secretary

of the Interior soon after the act was passed. These de-

cisions and regulations were continued in force without

modification until August 5, 1886, when the following

regulations under this act were promulgated by the Sec-

retary of the Interior:

Instructions Issued by Interior Department Under Act of

June 3, 1878, Aug. 5, 1886, 5 L. D., Page 129.
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2d. The land from which the timber is felled or re-

moved under the provisions of the act, must be known to

be of a strictly mineral character and that it is "not sub-

ject to entry under existing laws of United States, except

for mineral entry."

3d. No person, not a citizen, or bona fide resident of a

State or Territory, or other mineral district, provided for

in said act, is permitted to fell or remove timber from

mineral lands therein. And no person, firm or corpora-

tion felling timber under this act shall sell or dispose of

the same, or the lumber manufactured therefrom, to any

other than citizens and bona fide residents of the State

or Territory where such timber is cut, nor for any other

purpose than for the legitimate use of said purchaser for

the purposes mentioned in said act.

4th. Every owner or manager of a saw mill, or other

person felling or removing timber under the provisions

of this act, shall keep a record of all timber so cut or re-

moved, stating time when cut, names of parties cutting

the same or in charge of the work, and describing the land

from whence cut by legal subdivisions if surveyed, and

as near as practicable if not surveyed, with a statement

of the evidence upon which it is claimed that the land is

mineral in character, and stating also the kind and qual-

ity of lumber manufactured therefrom, together with the

names of parties to whom any such timber or lumber is

sold, dates of sale, and the purpose for which sold, and

shall not sell or dispose of such timber, or lumber made

from such timber, without taking from the purchaser a

written agreement that the same shall not be used except

for building, agricultural, mining, or other domestic pur-

poses within the State or Territory; and every such pur-

chaser shall be required to file with said owner or man-
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ager a certificate, under oath, that he purchases such

timber or lumber exclusively for his own use and for the

purposes aforesaid.

5th. The books, files and records of all millmen or

other persons so cutting, removing, and selling such tim-

ber or lumber, required to be kept as above mentioned,

shall at all times be subject to the inspection of the of-

ficers and agents of this department.

6th. Timber felled or removed shall be strictly lim-

ited to building, agricultural, mining, and other domestic

purposes, within the State or Territory where itjgrew.

All cutting of such timber for use outside of the State

or Territory where the same is cut, and all removals there-

of outside of the State or Territory where it is cut, are

forbidden.

7th. No person will be permitted to fell or remove any

growing trees of any kind whatsoever, less than eight

inches in diameter.

8th. Persons felling or removing timber from public

mineral lands of the United States must utilize all of

each tree cut that can be profitably used, and must cut

and remove the tops and brush, or dispose of the same in

such manner as to prevent the spread of forest fires. The

act under which these rules and regulations were pre-

scribed provides as follows:

Sec. 3. Any person or persons who shall violate the

provisions of this act, or any rules and regulations in pur-

suance thereof made by the Secretary of the Interior,

shall be deemed guilty of a misdemanor, and upon con-

viction shall be fined in any sum not exceeding five hun-

dred dollars, and to which may be added imprisonment

for any term not exceeding six months.

9th. These rules and regulations shall take effect Sep-
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tember 1, 1886, and all existing rules and regulations

heretofore prescribed under said act, inconsistent here-

with, are hereby revoked.

These rules were continued in force without modifica-

tion, until the General Circular of the General Land Of-

fice was issued July 11, 1899. This general circular was

approved by the Commissioner of the General Land Office

and the Secretary of Interior.

In this general circular the foregoing instructions, ap-

proved by Secretary Lamar, were continued verbatim, ex-

cept the ninth paragraph which was modified to read as

follows

:

"These rules and regulations took effect September 1,

1886, and all existing rules and regulations theretofore

prescribed under said act inconsistent herewith were

thereby revoked." Circular G. L. O., July 11, 1899, page

113.

January 18, 1900, the department issued the following

instructions, which are now in force:

1. The act applies to the States of Colorado, Nevada,

Montana, Idaho, Wyoming, North Dakota, South Dakota

and Utah, and the Territories of New Mexico and Arizona,

and all other mineral districts of the United States.

2. The land from which timber may be felled or re-

moved under the provisions of this act, must be known

to be of a strictly mineral character and "not subject to

entry under existing laws of the United States, except for

mineral entry." Parties who take timber from the public

lands under assumed authority of this act must stand

prepared to show that their acts are within the prescribed

terms of the law granting such privilege, the burden being

on such parties of proving by a preponderance of evidence

that the land from which the timber is taken is "mineral"

within the meaning of the act.
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the United States and other persons, bona fide residents

of the States, Territories, and other mineral districts, pro-

vided for in the act.

4. The uses for which timber may be felled or removed

are limited by the wording of the act to "building, agri-

cultural, mining, or other domestic purposes."

5. No timber is permitted to be felled or removed for

purposes of sale or traffic, or to manufacture the same

into lumber or other timber product as an article of mer-

chandise, or for any other use whatsoever, except as de-

fined in Section 4 of these rules and regulations.

6. No timber cut or removed under the provisions of

this act may be transported out of the State or Territory

where procured.

7. No timber is permitted to be used for smelting pur-

poses, smelting being a separate and distinct industry

from that of mining.

8. No growing trees of any kind whatsoever less thaD

eight inches in diameter are permitted to be cut.

9. Persons felling or removing timber under the pro-

visions of this act must utilize all of each tree cut that

can be profitably used, and must dispose of the tops, brush,

and other refuse in such manner as to prevent the spread

of forest fires.

10. These rules and regulations shall take effect Feb-

ruary 15, 1900, and all existing rules and regulations here-

tofore prescribed under said act by this department are

hereby rescinded.

W. A. RICHARDS,
Acting Commissioner.

Approved January 18, 1900.

E. A. HITCHCOCK,
Secretary.
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From the foregoing it would appear that the rights of

rnillmen were fully recognized by the Executive Depart-

ment charged with the execution of this law until the

regulations now in force were promulgated in 1900, and

if we were to give Kule 5, now in force, a construction in

line with the purposes of the enactment of the statute, it

would certainly be held as not applying to the defendant

in this case. The rule in question is as follows: "No

timber is permitted to be felled or removed for purposes

of sale or traffic, or to manufacture the same into lumber

or other timber product as an article of merchandise, or

for any other use whatever, except as defined in Section

4 of these rules and regulations." Section 4 of these rules

and regulations is simply declaratory of the uses for

which timber may be felled or removed, stating that these

uses are limited by the wording of the act to "building,

agricultural, mining or other domestic purposes." Treat-

ing the last clause of Section 5 as limiting each of the

prior co-ordinate clauses, the rule may still be construed

in harmony with the former construction of the act. Un-

der this construction the regulation would simply limit

the purposes of sale or traffic, "except as defined in Sec-

tion 4 of these rules." It would simply limit the manu-

facture of the timber "into lumber or other timber pro-

ducts as an article of merchandise," except as defined in

Section 4 of these rules and regulations. Viewing the

rule in this light it is construed in strict harmony with

the former rulings of the department and the original

beneficent purposes of the act under which it was issued.

And, with such construction, it wholly fails to support

the contention of appellant that the local millowner is

not entitled to any compensation for cutting and removing

and preparing the timber product for the miner, the ag-

riculturalist and the homebuilder.
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In this connection we again quote from the decision of

Secretary Teller in the case reported in 1 L. D. at page

597: "It has been alleged that the act of June 3, 1878,

does not apply to persons cutting timber on the mineral

lands for sale, and that to enable any person to have the

benefit of that act, he must cut the timber for his personal

use, and not for sale. Such a construction defeats the in-

tent of the act, which was to allow the settler on the min-

eral lands to have the benefit of the timber thereon grow-

ing for use within the Territory or State where it grew.

It can not be supposed that Congress intended to say by

that act to the inhabitants of the mineral regions, that

while they might go on the lands of the United States and

cut timber for their own use, yet they could not employ

others to cut timber for them, or purchase it of those

who had cut and prepared it for use."

The construction of the present Rule 5, here suggested,

is in harmony with the decision of the Circuit Court of

Appeals of the Eighth Circuit, 109 Fed. 245, wherein that

Court refused to extend the provisions of Rule 4 of Aug-
ust 5, 1886, to those persons removing timber from min-

eral lands in small quantities to be disposed of for fenc-

ing, etc., among farmers and ranchmen. The Court con-

sidered this question in view of the purposes of the act.

saying: "The Act of Congress was intended to enable

settlers in those regions where timber is scarce to utilize

it so far as necessary for domestic and mining purposes,

and it will not be presumed that the regulation was in-

tended to place embarrassing and unnecessary obstruc-

tions in the way of such use."

Respectfully submitted,

FREMONT WOOD,
W. E. BORAH,

Attorneys for Defendant.




